






 

4 
 

(2004) (per curiam) (citations omitted) (“Challenges to the validity of any confinement … are the 

province of habeas corpus.”). 

 subsequent bond hearing cannot cure this constitutional defect.  Where pre-

deprivation process is feasible and constitutionally required, post hoc proceedings do not 

retroactively remedy the unlawful deprivation of liberty.  See Cleveland Bd. of Educ. v. Loudermill, 

470 U.S. 532, 542 (1985); Zinermon v. Burch, 494 U.S. 113, 127–28 (1990); see also United States 

v. James Daniel Good Real Prop., 510 U.S. 43, 53, 59–61 (1993) (“We tolerate some exceptions 

to the general rule requiring predeprivation notice and hearing, but only in extraordinary situations 

where some valid governmental interest is at stake that justifies postponing the hearing until after 

the event.” (quotations and citation omitted)). And indeed,  recent bond hearing placed the 

burden on him to demonstrate entitlement to release, whereas due process requires the Government 

to bear the burden of justifying any re-detention by clear and convincing evidence.  See Hernandez-

Fernandez v. Lyons, No. 5:25-cv-00773-JKP, 2025 WL 2976923, at *10 (W.D. Tex. Oct. 21, 2025) 

(noting that “the ‘vast majority’—an ‘overwhelming consensus’” of courts have placed the burden 

on the Government to prove danger or flight risk by clear and convincing evidence (citing Lopez 

v. Decker, 978 F.3d 842, 855 n.14 (2d Cir. 2020)); see also Mot. 16 n.3.  Indeed, numerous courts 

across the country have reached this conclusion in similar procedural postures, including several 

over the past few days alone.  See, e.g., Cuya-Priale v. Castro, No. 2:25-cv-1166, 2025 WL 

3564145 (D.N.M. Dec. 12, 2025); Hortua v. Chestnut, No. 1:25-cv-01670-TLN-JDP, 2025 WL 

3525916 (E.D. Cal. Dec. 9, 2025); Ye v. Maldonado, No. 1:25-cv-06417-AMD, 2025 WL 3521298 

(E.D.N.Y. Dec. 8, 2025); Obregon v. Francis, No. 1:25-cv-09465-KPF, Dkt. 12 (S.D.N.Y. Nov. 

20, 2025); Ortiz-Lopez v. Francis, No. 1:25-cv-07985, Dkt. 14 (S.D.N.Y. Nov. 6, 2025); 

Guachiac-Chox v. Robbins, No. 1:25-cv-01648-KES-HBK, Dkt. 10 (E.D. Cal. Dec. 8, 2025); 
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Aguilera v. Albarran, No. 1:25-cv-01619-JLT-SAB, Dkt. 16 (E.D. Cal. Dec. 4, 2025); L.A.E. v. 

Wamsley, No. 3:25-cv-01975-AN, Dkt. 18 (D. Or. Dec. 4, 2025); Salazar v. Dedos, No. 1:25-cv-

00835-DHU-JMR, 2025 WL 2676729, at *9 (D.N.M. Sept. 17, 2025); Morgan v. Oddo, No. 3:24-

cv-00221-MPK, 2025 WL 2653707, at *1 (W.D. Pa. Sept. 16, 2025).  

This court should do the same.  For all of the reasons set forth in Plaintiff-Petitioners’ 

Motion—and left unanswered in Respondents’ Opposition—  is entitled to immediate release, 

and may not be re-detained absent a showing of changed circumstances indicating that he is a flight 

risk or a danger to the community, by clear and convincing evidence. 
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