
IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF VIRGINIA

RICHMOND DIVISION

FALLS CHURCH MEDICAL CENTER, LLC
et ai.

Plaintiffs,

M. NORMAN OLIVER, et aL,

Defendants.

CASE NO; 3:18-cv-428-HEH

STIPULATED PROTECTIVE ORDER

The Court having received and considered the Joint Motion for Entry of Stipulated

Protective Order pursuant to Rule 26(c) of the Federal Rules of Civil Procedure, and the Parties,

through their respective counsel having stipulated and agreed to the terms set forth herein, and

good cause having been shown, it is hereby

ORDERED THAT:

1. Except as otherwise ordered by this Court, this Protective Order shall govern the

handling of all confidential and sensitive documents, testimony, interrogatories, correspondence,

and any other material or information produced, disclosed or filed by any Party or non-party and

designated as such in accordance with the terms hereof.

2. Any Party or non-party may, during the course of this litigation, designate any

material (including but not limited to any response to any subpoena or discovery request, including,

but not limited to, requests for production of documents, document productions, interrogatories,

transcripts of depositions and exhibits thereto, or requests for admission), in whole or in part, as
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"Confidential - Subject to Protective Order" or "Attorneys' Eyes Only - Subject to Protective

Order" (collectively referred to as "Protected Material") by:

(a) Affixing a legend or stamp on such Protected Material (except deposition transcripts

or native documents) as follows: "Confidential - Subject to Protective Order" or

"Attorneys' Eyes Only - Subject Protective Order." The words "Confidential - Subject to

Protective Order" or "Attorneys' Eyes Only — Subject Protective Order" shall be placed

clearly on each page of the document where practical or, where not practical, prominently

on at least the first page of such Protected Material.

(b) For natively produced Protected Material, the filename shall be the production

number and the confidentiality designation shall be placed in the filename of each such

natively produced document, and the slip sheet corresponding to the Protected Material

shall include the production number and the confidentiality designation. In the event the

receiving Party of natively produced Protected Material chooses to print or otherwise

make a copy of such materials, the printout or copy must be marked with the

confidentiality designation.

(c) For deposition transcripts, parties or testifying persons or entities may designate

depositions and other testimony (or portions thereof) with the appropriate designation by

indicating on the record at the time the testimony is given or by sending written notice of

how the transcript or portions thereof are designated within ten (10) days of receipt of the

transcript of the testimony. If no indication on the record is made, all information

disclosed during a deposition shall be deemed "RESTRICTED - ATTORNEYS' EYES

ONLY" until the time within which it may be appropriately designated as provided for

herein has passed. Any Protected Material that is used in the taking of a deposition shall
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remain subject to the provisions of this Protective Order, along with the transcript pages

of the deposition dealing with such Protected Material. In such cases, the court reporter

shall be informed of this Protective Order and shall be required to operate in a manner

consistent with this Protective Order. In the event the deposition is videotaped, the

original and all copies of the videotape (or portions thereof) shall be marked by the video

technician to indicate that the contents of the videotape are subject to this Protective

Order, substantially along the lines of "This videotape may contain confidential

testimony used in this case and is not to be viewed or the contents thereof to be displayed

or revealed except pursuant to the terms of the operative Protective Order in this matter

or pursuant to written stipulation of the Parties." "Confidential - Subject to Protective

Order" or "Attorneys' Eyes Only - Subject to Protective Order" shall be placed on the

cover page of the transcript (if not already present on the cover page of the transcript

when received from the court reporter) by each attorney receiving a copy of the transcript

after that attomey receives notice of the designation of some or all of that transcript.

3. Any document produced before issuance of this Order with the designation

"Confidential - Subject to Protective Order" or "Attomeys' Eyes Only - Subject to Protective

Order" shall receive the same treatment as if designated as such under this Order, unless and

until such document is re-designated to have a different classification under this Order.

4. A Party or third-party shall designate documents, information, or material as

"Confidential — Subject to Protective Order" only upon a good-faith belief that the documents,

information, or material contains personal, sensitive, confidential, or proprietary information or

trade secrets of the Party, third-party, or a another third-party to whom a Party or third-party
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reasonably believes it owes an obligation of confidentiality with respect to such documents,

information or material.

5. A Party or third-party shall designate documents, information or material as

"Attorneys' Eyes Only - Subject to Protective Order" only upon a good-faith belief that the

documents, information or material contains highly sensitive business information, including but

not limited to: (1) names, or other identifying information tending to reveal the identities of a

party's current and former staff members; (2) names, or other identifying information tending to

reveal the identities of a Party's vendors; (3) proprietary business, technical, or financial

information of a Party; and (4) such other information or documents not known to the general

public, the disclosure of which to unauthorized individuals or the public is likely to cause

significant harm or damage. Other categories of "Attomeys' Eyes Only - Subject to Protective

Order" information may exist and such documents shall be given similar protections to this

Stipulated Protective Order as specifically designated by and agreed to by the Parties during the

course of the litigation.

6. No designation of materials as "Confidential - Subject to Protective Order" or

"Attorneys' Eyes Only — Subject to Protective Order" shall be made unless counsel for the

designating Party believes in good faith that such information is "Confidential" or "Attomeys'

Eyes Only" as defined in Paragraphs 4 and 5, respectively. Counsel for the designating Party

shall make designations as narrowly and reasonably as practicable, including but not limited to

designating only certain portions of documents as "Confidential - Subject to Protective Order,"

"Attomeys' Eyes Only - Subject to Protective Order," and/or requiring redactions in accordance

with Paragraph 13. "Confidential" or "Attomeys' Eyes Only" information may include, but is

not limited to, any sensitive documents or information produced by a Party, any other non-
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parties, or any other information that constitutes confidential information under the Federal

Rules of Civil Procedure and/or applicable laws or regulations including U.S. federal, state, or

local privacy, data protection, or secrecy laws.

7. "Confidential" or "Attorneys' Eyes Only" information may also include personnel

information, patient information, detailed and sensitive financial and business information,

business records, employee handbooks, policies and procedures concerning the Plaintiffs'

operations, and other highly sensitive business information (as described in paragraph 5) that

could jeopardize Plaintiffs' commercial, privacy, and security information.

8. "Confidential" or "Attomeys' Eyes Only" information may also include

personnel information, detailed and sensitive financial information, business records, policies

and procedures, and other highly sensitive business information (as described in paragraph 5)

that could jeopardize the privacy and security of the Defendants and/or the Virginia Department

of Health ("VDH").

9. Under no circumstances other than those specifically provided for in this Order or

subsequent Court Orders, or with the express written consent of the producing Party or producing

non-party, shall "Confidential" information be used for any purpose except the prosecution or

defense of this litigation, or be in any way revealed, delivered or disclosed, or otherwise made

known, in whole or in part, to any person except:

a. the Court and its personnel;

b. counsel of record for the Parties to this action and their associated

attomeys in the same law firm, paralegals and other professional

personnel (including support staff) who are employed/hired by the same

law firm and directly assisting such coimsel in the prosecution or defense
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of this litigation, are under the supervision or control of such counsel,

and who have been advised by such counsel of their obligations

hereunder; provided that the term "law firm" as used in this paragraph

expressly includes the Center for Reproductive Rights, Planned

Parenthood Federation of America, American Civil Liberties Union of

Virginia ("ACLU of Virginia"), the Office of the Attorney General or

any law firm appointed by the Office of the Attorney General to defend

this action including Hirschler Fleischer P.C.;

c. the named Parties and the personnel employed by them, including any

personnel employed by VDH, who are actually engaged in the

preparation of this action for trial or other proceedings herein, who have

been advised of their obligations hereunder, and who have signed an

Agreement to Be Bound By Stipulated Protective Order, in the form

appended hereto;

d. outside consultants or experts (i.e., not existing employees or affiliates

of a Party or an affiliate of a Party) and their necessary support

personnel retained for the purpose of this litigation, provided that: (1)

such consultants or experts are not presently employed by the Parties

hereto for purposes other than this Action; (2) before access is given, the

consultant or expert has signed an Agreement to Be Bound By Stipulated

Protective Order, in the form appended hereto.

e. an officer before whom a deposition is taken, including stenographic

reporters and any necessary secretarial, clerical, or other personnel of
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such officer, if furnished, shown, or disclosed in accordance with

Paragraph 12 hereof;

f. any person employed by the named Parties in this litigation and any

counsel who previously saw or received the information in the

regular course of his or her duties, except that nothing in this Order

may be construed to excuse or mitigate the non-disclosure and

confidentiality obligations required by applicable laws; and

g. any other person expressly agreed to, in writing, by the Parties; where,

however, such person will have access to materials designated as

"Confidential - Subject to Protective Order" that were produced by a

non-party, the express written agreement of the non-party must also be

obtained.

10. Under no circumstances other than those specifically provided for in this Order or

subsequent Court Orders, or with the express written consent of the producing Party or producing

non-party, shall "Attorneys' Eyes Only" information be used for any purpose except the

prosecution or defense of this litigation, or be in any way revealed, delivered or disclosed, or

otherwise made known, in whole or in part, to any person except those listed in (a), (b) and (d) of

Paragraph 9 above, and any other person expressly agreed to, in writing, by the Parties; where,

however, such person will have access to materials designated as "Attomeys' Eyes Only -

Subject to Protective Order" that were produced by a non-party, the express written agreement of

the non-party must also be obtained. The Parties acknowledge that, for the purpose of the

defense of this litigation, the Defendants may believe that it is necessary to reveal, deliver,

disclose, or otherwise make known to the VDH certain "Attorneys' Eyes Only" information. In
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the event that the Defendants believe that "Attorneys' Eyes Only" information must be shared

with the VDH, the Parties shall first meet and confer to determine the scope of that disclosure.

11. Any summary, compilation, notes, electronic images, or databases containing

material that has been designated as Confidential and/or Attorneys' Eyes Only shall be subject

to the terms of this Order to the same extent as the materials from which the summary,

compilation, notes, electronic images or databases are made or derived.

12. At the time of delivery or disclosure, counsel of record shall instruct any person

to whom any Confidential and/or Attorneys' Eyes Only information is delivered or disclosed

to maintain the confidentiality of all information protected by this Order and furnish to all

such persons a copy of this Order. Counsel of record shall maintain a record of all persons

outside of a "law firm" (as defined in paragraph 9(b)) to whom Confidential and/or

Attomeys' Eyes Only information has been disclosed or delivered. Counsel must also

maintain original executed Agreements to Be Bound By Stipulated Protective Order.

13. In addition to designating materials as "Confidential - Subject to Protective

Order" or "Attorneys' Eyes Only — Subject to Protective Order," a producing Party may require

redactions to such materials, whether they are the Party's own materials or materials produced by

another party or non-party for use in this litigation. To the extent that a Party objects to any such

redaction, the Parties shall address that dispute subject to the provisions of this Order, with the

Court ultimately to decide (based on an in camera review of a non-redacted version of the

materials at issue) any dispute over the need for redactions that the Parties cannot resolve on their

own.

14. Any Party may object to the designation of "Confidential - Subject to Protective

Order" or "Attomeys' Eyes Only - Subject to Protective Order" pursuant to this Order. Should a
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Party reasonably believe that disclosure of Confidential or Attorneys' Eyes Only information in a

hearing, trial, or deposition is necessary, such Party shall provide reasonable advanced notice of

such belief to the Party or non-party designating such information as Confidential or Attorneys'

Eyes Only. Counsel shall meet and confer in an attempt to resolve any disputes about the

designation or treatment of any document or information before presenting such disputes to the

Court. If the Parties cannot resolve the issue informally in good faith, the Party wishing to

disclose Confidential or Attorneys' Eyes Only information may seek relief fi-om the Court within

fourteen (14) days of the meet and confer. The document or information in question will remain

subject to the confidentiality provisions of this Order until the Court rules.

15. The Parties agree that no Confidential or Attorneys' Eyes Only information shall

be included in any document that is publicly filed in this litigation. In the event that a Party

intends to use Confidential or Attorneys' Eyes Only information in a document that is required to

be filed publicly, such as an affidavit, memorandum of law, or notice, counsel for the Party shall:

(a) redact all Confidential or Attorneys' Eyes Only information from the document to be filed

publicly; (b) mark clearly any unredacted copy of that document with the legend "Confidential -

Subject to Protective Order" or "Attorneys' Eyes Only — Subject to Protective Order" on each

page containing Confidential or Attorneys' Eyes Only information, as appropriate; and (c) serve

an unredacted copy, with that designation, upon the Parties who are bound by this Protective

Order and upon the Court.

16. In lieu of marking originals of documents, the Parties may mark copies that are

produced or exchanged.

17. Unless a court orders otherwise, the Parties and their counsel shall maintain the

confidentiality of all Confidential or Attorneys' Eyes Only information after final disposition of
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this litigation, by adjudication (including appeals) or otherwise (including by settlement). Within

thirty (30) days after the final disposition of this litigation, the recipient shall either (a) return to

the producing Party or producing non-party all Confidential or Attorneys' Eyes Only

information, all copies of such information, and any documents incorporating such information,

or (b) securely destroy all such materials and certify in writing to counsel for the producing Party

or producing non-party that all such materials have been destroyed. Provided, however, that

nothing in this Protective Order shall be interpreted or construed to require any officer,

employee, or agency of the Commonwealth of Virginia to destroy any public records obtained in

the ordinary course of such officer's or agency's duties, or which must be maintained in

compliance with state law, federal law, or the regulations of such agency. Notwithstanding this

provision, counsel to the Parties in this action are entitled to retain archival copies of all

pleadings, motion papers, trial, deposition, and hearing transcripts, legal memoranda,

correspondence, deposition and trial exhibits, expert reports, attomey work product, and

consultant and expert work product, even if such materials contain Protected Material.

Additionally, counsel of record to the Parties in this action may use work product from this

action in subsequent litigation, provided that counsel does not use or disclose another Party's

Protected Material.

18. This Order is entered solely for the purpose of protecting the confidentiality of

information and facilitating the exchange of documents and information between the Parties and

producing non-parties to this proceeding, without unreasonably or unnecessarily limiting or

restricting the ability of the Parties and/or their counsel to develop their claims or defenses in this

matter, and without causing significant financial harm or otherwise jeopardizing the well-being of

the Plaintiffs, their patients, and their physicians, other health care professionals, and other staff,
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such that the involvement of the Court would not be unnecessarily required to resolve disputes

over confidentiality. By entering into this Order, no Party agrees to produce any particular

document or information, including but not limited to, any documentation or information

referenced herein. Nothing in this Order shall be deemed to be a limit or waiver of the attomey-

client privilege, the work-product doctrine, or any other privilege or doctrine. This Order shall be

without prejudice to the right of any Party to object to the production of any information or

documents or to object to the admissibility of any evidence or testimony. Moreover, this Order

shall be without prejudice to the right of any Party or non-party to present to the Court a motion

for a separate protective order as to any such particular document or information, including

restrictions differing fi"om those as specified herein, or the right of any Party to seek relief from,

or modification of, this Order or any provisions thereof, or to challenge any designation of

Confidential or Attorneys' Eyes Only information as to any particular document or documents,

or portion thereof, as inappropriate under the applicable law or this Order; nor shall this Order be

deemed to prejudice any Party in any way in any future application for modification of this

Order.

19. A Party shall not be obligated to challenge the propriety of a designation at the

time made, and a decision not to challenge a designation shall not preclude a subsequent

challenge thereto (nor shall it constitute any admission or inference that the information is, or

ever was, confidential).

20. The Parties may agree in writing only to withdraw the designation of

"Confidential - Subject to Protective Order" or "Attorneys' Eyes Only - Subject to Protective

Order."
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21. The inadvertent or unintentional failure to designate discovery materials as

"Confidential - Subject to Protective Order" or "Attorneys' Eyes Only - Subject to Protective

Order" shall not be deemed a waiver in whole or in part of a Party's or non-party's claim of

confidential treatment under this Order. In the event of an inadvertent or unintentional failure to

designate materials, the producing Party or non-party may restrict further disclosure of the

document or information in accordance with this Order by notifying the receiving Party in

writing of the change in designation and by providing appropriately labeled or stamped

replacement copies of the discovery materials. The receiving Party shall then take reasonable

steps to prevent any further disclosure of such newly designated information, except as permitted

by this Order. The receiving Party shall also meike reasonable efforts to ensure that any

derivative work generated by or on behalf of the receiving Party, including analyses,

memoranda, or notes that were generated or based upon such material before re-designation,

shall immediately be treated in conformity with any such re-designation.

22. Nothing in this Order shall require production of documents, information or other

material that a Party contends is protected from disclosure by the attomey-client privilege, the

work product protection, or other privilege, doctrine, or immunity. If documents, information or

other material subject to a claim of attomey-client privilege, work product protection, or other

privilege, doctrine, or immunity are inadvertently or unintentionally produced, such production

shall in no way prejudice or otherwise constitute a waiver of, or estoppel as to, any such

privilege, doctrine, or immunity. This Order shall be interpreted to provide the maximum

protection allowed by Federal Rule of Evidence 502(d). Any Party that inadvertently or

unintentionally produces documents, information or other material it reasonably believes is

protected under the attorney-client privilege, work product protection, or other privilege,
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doctrine, or immunity may obtain the retum of such documents, information or other material by

promptly notifying the recipient(s) and providing a privilege log for the inadvertently or

unintentionally produced documents, information or other material. The recipient(s) shall gather

and retum all copies of such documents, information, or other material to the producing Party

within three (3) business days, except for any pages containing privileged or otherwise protected

markings by the recipient(s), which pages shall instead be destroyed and certified as such to the

producing Party.

Where it is reasonably apparent to a receiving Party that the documents or information

was inadvertently sent or produced, and the receiving Party knows or reasonably should know

that the documents or information is privileged or subject to the work product protection, the

receiving Party shall: (a) relfrain from examining the documents or information any more than is

necessary to determine that they are privileged or subject to the work product protection, (b)

promptly notify the producing Party, and (c) otherwise treat the information in compliance with

Federal Rule of Civil Procedure 26(b)(5)(B).

23. The Parties agree that any documents that are otherwise authentic for purposes of

admissibility remain authentic even if stamped "Confidential - Subject to Protective Order" or

"Attomeys' Eyes Only - Subject to Protective Order."

24. If a person receiving documents protected by this order (the "Subpoenaed

Person") is served with a subpoena, document demand, or other similar legal process, or a court

order issued in another proceeding (including any proceeding before any other court, arbitration

panel, regulatory agency, law enforcement, or administrative body) that seeks or compels

disclosure of any information or items designated in this action as Protected Material by a

designating Party other than the Subpoenaed Person, that Subpoenaed Person must: (a) promptly
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notify in wnting the designating Party and provide a copy of the subpoena, document demand, or

court order; (b) promptly notify in writing the Party who caused the subpoena, document

demand, or order to issue in the other proceeding that some or all of the material covered by the

subpoena, document demand, or order is subject to this order, providing a copy of this order; and

(c) refrain from producing any material that has been designated as Protected Material in

response to such a subpoena or document demand until the earlier of (x) receipt of written notice

from the designating Party that such Party does not object to production of the designated

material in question or (y) resolution of any objection asserted by the designating Party either by

agreement or by order of a court with jurisdiction over the objection of the designating Party.

Notwithstanding the foregoing, unless the designating Party timely submits an objection seeking

an order that the subpoena need not be complied with, and serves such objection upon the

Subpoenaed Person before the production date required by the subpoena, the Subpoenaed Person

shall be permitted to produce documents responsive to the subpoena on the subpoena response

date.

The designating Party shall bear its own burden and expense of seeking protection in that

court of its confidential material. Compliance by the Subpoenaed Person with any order

directing production pursuant to the subpoena of any material designated as Protected Material

shall not constitute a violation of this order, provided that the notice required by this Paragraph

has been satisfied, and nothing in these provisions should be construed as authorizing or

encouraging a receiving Party in this action to disobey a lawful directive from another court.

25. This Order has no effect upon, and shall not apply to, the Parties' use of their own

documents for any purpose. Nothing herein shall impose any restrictions on the use or disclosure
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by a Party of documents, materials or information designated as Protected Material that has been

generated or obtained lawfully by that Party independently of these proceedings.

26. All Protected Material must be used by the receiving Party solely for the purpose

of this action. Protected Material shall not be used by any Party, or their counsel, in any other

litigation, or for any purpose other than the prosecution or defense of this action.

27. In the event additional parties join or are joined in this action, they shall not have

access to material marked "Confidential - Subject to Protective Order" or "Attorneys' Eyes Only

— Subject to Protective Order" until the newly joined party by its counsel has executed and filed

with the Court its agreement to be fully bound by this Order.

28. If a Party discloses Confidential or Attorneys' Eyes Only information in a manner

not authorized herein, the Party must immediately and in writing notify the producing Party or

producing non-party of all pertinent facts relating to such disclosure and, without prejudice to

other rights and remedies of the producing Party or producing non-party, make every effort to

retrieve such information and prevent further disclosure by the recipient or by the person to

whom the recipient disclosed such information.

29. Each person or entity that receives or produces any designated information hereby

agrees to subject itself to the jurisdiction of this Court for the purpose of any proceedings related

to the performance under, compliance with, or violation of this Order. Any Party claiming a

violation of this Order may seek declaratory and/or injunctive relief, or any other remedy

allowed by law. The prevailing Party in any enforcement action shall be entitled to recover its

reasonable attorneys' fees and costs relating to the enforcement action.
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STIPULATED TO BY:

Dated: October 25,2018

Respectfully submitted:

For Plaintiffs:

Jenny Ma*
Gail M. Deady (VSB No. 82035)
Amy Myrick*
CENTER FOR REPRODUCTIVE RIGHTS

199 Water Street, 22nd Floor
New York, New York 10038
Phone: (917) 637-3600
Fax: (917) 637-3666
Email: jma@reprorights.org

/s/ D. Sean Trainor

Attorneys for Plaintiffs Falls Church Medical
Center, LLC; Whole Woman's Health Alliance;
All Women's Richmond, Lnc.; and Dr. Doe

D. Sean Trainor (Bar # 43260)
O'MELVENY & MYERS LLP

1625 Eye Street, NW
Washington, DC 20006
Phone:(202)383-5114
Fax: (202) 383-5414
Email: dstrainor@omm.com

Nathaniel Asher*

O'MELVENY & MYERS LLP

7 Times Square
New York, NY 10036
Phone: (212) 326-2000
Fax: (212) 326-2061
Email: nasher@omm.com

Jennifer Sandman*

Alice Clapman*
PLANNED PARENTHOOD FEDERATION
OF AMERICA

123 William Street, 9th Floor
New York, New York 10038
Phone: (212) 261-4584
Fax: (212) 247-6811
Email: jennifer.sandman@ppfa.org
Attorney for Plaintiff Virginia League for
Planned Parenthood

Nicole Gloria Tortoriello (VSB No. 91129)
Eden B. Heilman*

AMERICAN CIVIL LIBERTIES UNION

FOUNDATION OF VIRGINIA, INC.
701 E. Franklin Street, Suite 1412
Richmond, Virginia 23219
Phone: (804) 644-8080
Fax:(804) 649-2733
Email: ntortoriello@acluva.org
Attorneys for all Plaintiffs

* Admitted Pro Hac Vice
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For Defendants:

Matthew R. McGuire

Deputy Solicitor General
Office of the Attorney General
202 North Ninth Street

Richmond, VA 23219
nmicguire@oag.state.va.us

/s/ Kmilv M. Scott

Emily M. Scott
Hirschler Fleischer,
a Professional Corporation
The Edgeworth Building
2100 E. Gary Street
Post Office Box 500

Richmond, VA 23218-0500
escott@hf-law. com

Attorneys for all Defendants

SO ORDERED BY THE COURT

Henry E. Hudson
Senior United States District Judge

Richmond, Va., this 2^^dav of _,2018
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF VIRGINIA

RICHMOND DIVISION

FALLS CHURCH MEDICAL CENTER, LLC
et ai.

Plaintiffs,

M. NORMAN OLIVER, et al.

Defendants.

CASE NO: 3:18-cv-428-HEH

AGREEMENT TO BE BOUND BV STTPUT.ATED PROTECTIVE ORDER

, have been provided a copy of

the Stipulated Protective Order ("Order") entered in this case and have carefully reviewed the

Order. I understand the Order and agree to be bound by the terms of the Order not to disclose

any information designated as "Confidential" or "Attorneys' Eyes Only" to any person in

violation of the Order. I understand that by signing this Agreement, I voluntarily submit to the

jurisdiction of this Court for the purpose of any proceedings related to the performance under,

compliance with, or violation of this Order. I understand that any violation by me of this

Agreement or the terms of the Order may be punishable to the fullest extent allowed by law.

DATED:

SIGNED:
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