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No. 15-2056

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

G.G., by his next friend and mother, DEIRDRE GRIMM
Plaintiff-Appeliant,

V.
GLOUCESTER COUNTY SCHOOL BOARD,

Defendant-Appellee,

MOTION TO FOR EXPEDITED BRIEFING AND ARGUMENT

Plaintiff- Appellant G.G. (“Gavin”), by his next friend and mother, Deirdre
Grimm, respectfully submits this motion to expedite supplemental briefing and
schedule oral argument for this Court’s May 2017 sitting to facilitate a ruling
before Gavin graduates high school on June 10, 2017. In support of the motion,
Plaintiff-Appellant states as follows:

PROCEDURAL HISTORY

1. On December 9, 2014, the Gloucester County School Board (the

“Board”), passed a policy that prohibits school administrators from allowing Gavin

to use the same restrooms as other boys and relegates him to separate, alternative
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facilities that no other student is required to use. At the time the policy was
adopted, Gavin was a sophomore.

2. The day after his sophomore year ended, Gavin filed a Complaint
arguing that the Board’s policy violated Title IX of the Education Amendments of
1972,20 U.S.C. § 1681, et seq., and the Equal Protection Clause and filed motion
for preliminary injunction allowing him to use the same restrooms as other boys.
ECF No. 2.

3. The district court dismissed the Title IX claim on July 27, 2015, ECF
No. 47, denied the motion for preliminary injunction on September 4, 2015, ECF
No. 53, and issued a memorandum opinion explaining its rulings on September 17,
2015, ECF No. 57.

4. On May 19, 2016, this Court issued an opinion reversing dismissal of
the Title IX claim and vacating the denial of the motion for preliminary injunction.
See G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 822 F.3d 709 (4th Cir. 2016).

5. Inits opinion, this Court held that guidance from the Department of
Education, including a January 7, 2015 opinion letter interpreting 34 C.F.R. §
106.33, was entitled to controlling deference under Auer v. Robbins, 519 U.S. 452
(1997).

6.  The Supreme Court issued an order recalling and staying this Court’s

mandate on August 3, 2016, see Gloucester Cnty. Sch. Bd. v. G.G., 136 S. Ct. 2442
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(2016), and granted certiorari on October 28, 2016, see Gloucester Cnty. Sch. Bd.
v. G.G., 137 S. Ct. 369 (2016).

7. On February 22, 2017, the Department of Education issued a “Dear
Colleague” letter rescinding the January 7, 2015, opinion letter in light of
conflicting lower court decisions and abstained from issuing any new interpretation
regarding 34 C.F.R. § 106.33. A copy of the “Dear Colleague” letter is attached as
Exhibit A.

8. On March 6, 2017, the Supreme Court vacated and remanded this
Court’s decision for further consideration in light of the February 22, 2017 “Dear
Colleague™ letter. See Gloucester Cnty. Sch. Bd. v. G.G., No. 16-273, 2017 WL
855755 (U.S. Mar. 6, 2017).

FACTUAL DEVELOPMENTS

9. On September 9, 2016, after Gavin received chest-reconstruction
surgery, the Gloucester County Circuit Court issued an order legally changing
Gavin’s sex under state law and ordering the Virginia Department of Health to
issue Gavin a birth certificate listing his sex as male. A redacted copy of the order
is attached as Exhibit B.

10.  On October 27, 2016, the Virginia Department of Health issued Gavin
an amended birth certificate. A redacted copy of the birth certificate is attached as

Exhibit C.
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11.  The Virginia court order and birth cextificate are public records, which
are subject to judicial notice. See, e.g., Brockington v. Boykins, 637 F.3d 503, 505
(4th Cir. 2011); Philips v. Pitt Cty. Mem’l Hosp., 572 F.3d 176, 179 (4th Cir.
2009).

12.  Despite the court order and amended birth certificate, the Board
continues to prohibit its administrators from allowing Gavin to use the boys’
restrooms. In contrast, even the controversial North Carolina statute challenged in
Carcaiio v. McCrory, No. 1:16CV236, 2016 WL 4508192 (M.D.N.C. Aug. 26,
2016), defines “biological sex™ as the sex “stated on a person’s birth certificate.”
N.C. Gen. Stat. Ann. § 143-760.

13.  Gavin is now a senior and is scheduled to graduate on June 10, 2017.

14, After graduation, he will still be subject to the Board’s policy for
purposes of attending alumni events or other activities on school grounds.

REASONS FOR GRANTING THE MOTION

15.  Gavin has been subjected to the Board’s discriminatory and
stigmatizing policy for over two years.

16.  The Board’s continued refusal to allow Gavin to use the boys’
restrooms—despite Gavin’s amended birth certification and the court order from
the Gloucester County Circuit Court—makes the Board’s discriminatory policy

even more egregious.
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17.  Expedited briefing will enable to the Court to issue a ruling in time for
Gavin to attend his own graduation with the dignity of being able to use the same
restroom facilities as the rest of his peers.

18.  Plaintiff-Appellant respectfully suggests that supplemental briefing
take the form of simultaneous submissions of no more than 13,000 words and
simultaneous responses of no more than 6,500 words.

19.  In the supplemental briefs, the parties will need sufficient space to
address (a) the impact of the new “Dear Colleague” letter, (b) the merits of the
Title IX claim without Auer deference, and (c) intervening case law in which three
district courts granted preliminary injunctions to students challenging similar
policies under Title IX and/or the Equal Protection Clause.

20.  Plaintiff-Appellant notes that both parties and many amici recently
briefed many of these issues comprehensively before the United States Supreme
Court, which means that both parties will be able to provide supplemental briefs

before this Court quickly.

1See Evancho v. Pine—Richland Sch. Dist., No. CV 2:16-01537, 2017 WL 770619
(W.D. Pa. Feb. 27, 2017) (Equal Protection Clause); Bd. of Educ. of the Highland
Local Sch. Dist. v. U.S. Dep’t of Educ, No. 2:16-CV 524, 2016 WL 5372349, at
*2-*3 (S.D. Ohio Sept. 26, 2016) (Title IX and Equal Protection Clause), stay
denied, Dodds v. U.S. Dep't of Educ., No. 16-4117, 2016 WL 7241402, at *2 (6th
Cir. Dec. 15, 2016); Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ, No.,
16-CV-943-PP, 2016 WL 5239829, at *1 (E.D. Wis. Sept. 22, 2016) (Title IX and
Equal Protection Clause), stay denied, No. 16-3522, ECF 19 (7th Cir. Nov. 10,
2016).
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NOTIFICATION OF COUNSEL
21. Counsel for Defendant-Appellee has informed counsel for Plaintiff-
Appellant that they oppose the motion.
CONCLUSION
For the foregoing reasons, Plaintiff-Appellant respectfully submits this
motion to expedite supplemental briefing and schedule oral argument for this

Court’s May 2017 sitting to facilitate a ruling before Gavin graduates on June 10,

2017.

Respectfully submitted,
AMERICAN CIVIL LIBERTIES UNION AMERICAN CIVIL LIBERTIES UNION
OF VIRGINIA FOUNDATION, INC. FOUNDATION
Gail Deady (VSB No. 82035) /s/
Rebecca K. Glenberg (of counsel) Joshua A. Block
701 E. Franklin Street, Suite 1412 Leslie Cooper
Richmond, Virginia 23219 125 Broad Street, 18th Floor
Phone: (804) 644-8080 New York, New York 10004
Fax: (804) 649-2733 Phone: (212) 549-2500
gdeady@acluva.org Fax: (212) 549-2650
rglenberg@aclu-il.org jblock@aclu.org

lcooper@aclu.org

Counsel for Plaintiff-Appellant

Dated: March 8, 2017
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CERTIFICATE OF SERVICE
I hereby certify that on this 8" day of March, 2017, I filed the foregoing
Motion with the Clerk of the Court using the CM/ECF system, which will

automatically serve electronic copies upon all counsel of record.

/s/

Gail M. Deady (VSB No. 82035)
American Civil Liberties Union

Foundation of Virginia, Inc.
701 E. Franklin Street, Suite 1412
Richmond, Virginia 23219
Phone: (804) 644-8080
Fax: (804) 649-2733
gdeady@acluva.org
Counsel for Plaintiff-Appellee




Appeal: 15-2056  Doc: 102 Filed: 03/08/2017 Pg: 8 of 15

. . / ' us. Department of Justice U.S. Department of Education
Civil Rights Division Office for Civil Rights

Dear Colleague Letter
Notice of Language Assistance

1f you have difficulty understanding English, you may, free of charge, request language assistance
servicas for this Department information by calling 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-

8339}, or email us at: Ed.Language.Assistance@ed.gov.

Aviso a personas con dominlo limitado del idloma ingtés: Si usted tiene alguna dificultad en entender el
idioma inglés, puede, sin costo alguno, solicitar asistencia linglistica con respecto a esta informacién
llamando al 1-B00-USA-LEARN {1-B00-872-5327} (TTY: 1-800-877-8338), 0 envle un mensaje de carreo

electrénico a: Ed.Languggg&glstance@ed.gov.

pEERANBATAEN: nRETEER S EREAEE, S UERBERARE
HreoIR B IGRIARE, WHIERSHHERN. BERE RN TR RRst. MRERERR
OB HBIRAENA IR, IWER 1-800-USA-LEARN (1-800-872-5327) (BEEEREA LAY : 1-800-

877-8339), BL BE: Ed.Language Assistance@ed.g0V,

Théng bio danh cho nhirng nguir cé kha ning Anh nglr han ché: Néu quy vigdp khé khin trong vide
hifu Anh nglt thi quy vj cé thé yéu cau cc dich vy h8 trg ngdn ngli cho céc tin tikc clia BY danh cho chng
ching. C4c dich vy h8 trg ngdn nglk ndy @Bu miln phi. N&u quy vi musn biét thém chi tiét va céc dich vy
phién dich hay théng dich, xin vui dng goi s6 1-800-USA-LEARN (1-800-872-5327) (TTY:  1-800-877-

8339), hodc email: Ed.Language Assistance@ed.gov.

o0} O] AHE RISt 21 OB 0IBH5tE O ol E0| N P2, K]S FE dE 0 et
CHAOI10 KR MUIAB 238t &= A& o218t 010y XIR MHlAE REZ MBEULL
Solg|Lt i HUlAO CHSH KHAI8 B2t W OA FP, B 3e S 1-800-USA-LEARN (1-800-
872-6327) E= ¥ 2 A0HelS © 8B = 1-800-877-8339 EE=OlMYEFEL

E£d.Language.Assistance@ed.gov o2 piatat Al gE2LICh

Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahibirapan kayong makaintindi ng
English, maaari kayong humingi ng tulong ukot dito sa inpormasyon ng Kagawaran muia sa nagbibigay ng
serblsyo na pagtulong kaugnay ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay libre. Kung
kailangan ninyo ng dagdag na impormasyon tungkol sa mga serbisyo kaugnay ng pagpapaliwanag o
pagsasalin, mangyari lamang tumawag sa 1-800-USA-LEARN (1-800-872-5327) (VTY: 1-800-877-8339), 0

mag-emall sa: Ed.Language.Assistance@ed.gov.

YaegomneHHe AnA AN C OFPaHIEHHbIM SHAHUEM aHruiickoro A3bIKA: ECAW Bbl HENLITEIBAETE
TPYAHOCTU 8 NOHMMAHKUU anrMACKOTO A3HIHG, BLI MOMETE NONPOCHTY, yToOb! Bam npeaacTaaunn
nepesoa MHGOPMILUK, HOTORYIO MuHucrepcTso OBpasoBaruA AOBOAUT 10 8ce0BUeTe CBRgeHns, 3TOT
nepesoy, NPeAcCTasNARTCA GecnnatHo. ECM Ll XoTUTE Nonyuwte Gonee noapobryo nebopMaunio ob
YCAYrax YCTHOTO U INCLMEHHOTO NePeBoAa, apotuTe no Tenedouy 1-800-USA-LEARN (1-800-872-5327)
{caymba ann chabocabuaumx: 1-800-877-8339), uAn oTnpaesTe coobuierue no afpecy:

Ed.gnggggg,“sl;ggg@eg.gov.

EXHIBIT
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U.S. Department of Justice U.S. Department of Education
Civil Rights Division Office for Civll Rights

February 22, 2017
Dear Colleague:

The purpose of this guidance is to inform you that the Department of lustice and the Department of
Education are withdrawling the statements of policy and guidance reflected in:

s Letter to Emily Prince from James A. Ferg-Cadima, Acting Deputy Assistant Secretary for
Palicy, Office for Civll Rights at the Department of Education dated January 7, 2015; and

e Dear Colleague Letter on Transgender Students Jointly issued by the Civil Rights Division of
the Department of Justice and the Department of Education dated May 13, 2016.

These guldance documents take the position that the prohibitions on discrimination “on the basis of
sex” in Title IX of the Education Amendments of 1972 {Title 1X), 20 U.S.C. § 1681 et seq., and Its
implementing regulations, see, .§., 34 C.F.R. § 106.33, require access to sex-segregated facilities based
on gender identity. These guidance documents do not, however, contain extensive legat analysis or
explain how the position is consistent with the express language of Title IX, nor did they undergo any
formal public process.

This Interpretation has given rise to significant [itigation regarding school restrooms and locker rooms.
The U.S. Court of Appeals for the Fourth Circuit concluded that the term “sex” in the regulations is
ambiguous and deferred to what the court characterized as the “novel” interpretation advanced in the
guidance. By contrast, a federal district court in Texas held that the term “sex” unambiguously refers to
biological sex and that, in any event, the guidance was “legislative and substantive” and thus formal
rulemaking should have occurred prior to the adoption of any such policy. In August of 2016, the Texas
court preliminarlly enjoined enforcement of the interpretation, and that nationwide injunction has not

been overturned.

in addition, the Departments believe that, in this context, there must be due regard for the primary
role of the States and tocal school districts in establishing educational policy.

in these circumstances, the Department of Education and the Department of Justice have decided to
withdraw and rescind the above-referenced guidance documents in order to further and more
completely consider the legal issues jnvoived. The Departments thus will not rely on the views

expressed within them.
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Dear Colleague Letter Page 2 of 2

please note that this withdrawal of these guidance documents does not leave students without
protections from discrimination, bullying, or harassment. Al schools must ensure that all students,
including LGBT students, are able to learn and thrive in a safe environment., The Department of
Education Office for Civil Rights will continue its duty under law to hear all claims of discrimination and
will explore every appropriate opportunity to protect all students and to encourage civility in our
classrooms. The Department of Education and the Department of Justice are committed to the
application of Title IX and other federal laws to ensure such protection.

This guidance does not add requirements to applicable law. If you have questions or are interested in
commenting on this letter, please contact the Department of Education at ocr@ed.gov or 800-421-3481
(TDD: 800-877-8339); or the Department of lustice at education@usdoj.gov or 877-292-3804 {TTY: 800-

514-0383).

Sincerely,

Sandra Battle .E. Whealer, Il

Acting Assistant Secretary for Civil Rights ‘Acting Assistant Attorney General for Civil Rights

U.5. Department of Education U.S. Department of Justice
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VIRGINIA:
IN THE CIRCUIT COURT OF GLOUCESTER COUNTY

In Re: Amendment of & Vital Record
for Gavin Elliot Grimm Pursuant to 32.1-269 of the Code of Virginia

Change of Gender: from Female to Male -
Date of Birth [N (L16- 320

ORDER
This matter comes before the court based on the petition of Gavin Elliot Grimm, a minor,
by and through his parents David Wayne Grimm and Deirdre Anne Grimm. The petition
requests that the court enter an order that amends a vital record in accordance with Virginia Code
Section 32.1-269. Specifically, the petitioners ask the court to enter an order directing the Siate

Registrar to amend the birth certificate of Gavin Elliot Grimm to show a change of sex from

female to male.

The court finds that the petitioner resides in Gloucester County, Virginia and that the
Gloucester County Circuit Court is a court of competent jurisdiction to hear this matter. The
court also finds that an order was previously entered by the Gloucester County Circuit Court on
July 25, 2014 in case number CL14000230-00 that changed the petitioner’s name to Gavin Elliot
Grimm to comport with his gender. The court finds that Gavin Elliot Grimm underwent gender
reassignment surgery in June 2016; that the surgery was successful; and that Gavin Elliot Grimm
is now functioning fully as a male. Therefore, the court finds that the sex of Gavin Elliot Grimm
has been properly changed by a medical procedure and that it is in his best interests to amend his
birth certificate.

As a result of the foregoing, the court does hereby ORDER that the State Registrar be and
hereby is authorized and directed to amend the birth certificate of Gavin Elliot Grim to show the

change of sex from female to male.

EXHIBIT

I D
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The clerk shall send a copy of this order to the petitioner and to the State Registrar.

This cause is ended and shall be stricken from the Court’s docket.

ENTER: 4/ 9 /zoll,

JUDGE u
WE ASK FOR THIS:

Gavin Elliot Grimm

Jeffrey W. Shaw

David Wayne

Deirdre Anne Grj

Bary . Disustdth, 5o (VRB AF019)

The Law Office of Bary W. Hausrath, PLLC
P.0. Box 13890, Richmond, VA 23225

122 Granite Avenue, Richmond, VA 23226
(T) 804-482-1649

(F) 888-583-4991

| certify that the document(s) to whioh this
authentication is affixed are true coples ofa
record In the Glcucester County Clreult Court,
thatlhavacustodyoitha record and that |

am the custodian of t
Marg&ret Walker,

Dep. Clark
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B COMMONWEALTH OF VIRGINIA

DEPARTMENT OF HEALTH — DIVISION OF VITAL RECORDS
CERTIFICATE OF LIVE BIRTH

STATE FILE NUMBER: ]

NAME OF REGISTRANT: GAVIN ELLIOT GRIMM

DATE OF BIRTH: I SEX:

PLACE OF BIRTH:

B g g

7

|
e _.n.lﬂ'

NAME OF FATHER:
AGE OF FATHER:
FATHER'S PLACE OF BIRTH: PENNSYLVANIA

DATE RECORD FILED; MAY 17, 1899

This Is (o certify thal this s a true and comect reproduction or abstract of the official lied with the Virginia Department
Of Health, Richmond, Vininia %

1 LT
ARG
4 '-: DATE ISSUED October 27, 2018
' =/
Mgty

St gramst

R T T T Y T S T S A L T |
SEE REVERSE SIDE FOR OPENING INSTRUCTIONS EXHlBlT
Department of Health § C

P.0. Box 1000

I e A wn AINIO 1AAA
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UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT
DISCLOSURE OF CORPORATE AFFILIATIONS AND OTHER INTERESTS

Disclosures must be filed on behalf of all parties to a civil, agency, bankruptcy or mandamus
case, except that a disclosure statement is not required from the United States. from an indigent
party, or from a state or local government in a pro se case. In mandamus cases arising from a
civil or bankruptcy action, all parties to the action in the district court are considered parties to
the mandamus case.

Corporatc defendants in a criminal or post-conviction case and corporatc amici curiac are
required to file disclosure statements.

If counsel is not a registered ECF filer and does not intend to file documents other than the
required disclosure statement, counsel may file the disclosure statement in paper rather than
electronic form. Counsel has a continuing duty to update this information.

No. 15-2056 Caption: G.G. v. Gloucester County School Board

Pursuant to FRAP 26.1 and Local Rule 26.1,

G.G., by his next friend and mother, Deirdre Grimm
(name of party/amicus)

who is Appellant , makes the following disclosure:
(appellant/appellee/petitioner/respondent/amicus/intervenor)

1. Is party/amicus a publicly held corporation or other publicly held entity? [_JYES[v]NO

2. Docs party/amicus have any parent corporations? JvyEs [VINO
If yes, identify all parent corporations, including all generations of parent corporations:

3. Is 10% or more of the stock of a party/amicus owned by a publicly held corporation or
other publicly held entity? [JYES[v]NO
If yes, identify all such owners:

09/29/2016 SCC -1-
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4. Is there any other publicly held corporation or other publicly held entity that has a direct
financial interest in the outcome of the litigation (Local Rule 26.1(a)(2)(B))? |:|YES NO
If yes, identify entity and nature of interest:

5 Is party a trade association? (amici curiae do not complete this question) Clyes NO
If yes, identify any publicly held member whose stock or equity value could be affected
substantially by the outcome of the proceeding or whose claims the trade association is
pursuing in a representative capacity, or state that there is no such member:

6. Does this case arise out of a bankruptcy proceeding? [CJyes[vINoO
If yes, identify any trustee and the members of any creditors’ committee:

Signature: /s/ Gail M. Deady Date: March 8, 2017

Counsel for: Appellee

CERTIFICATE OF SERVICE

FhAR T AT A AL AR AT A b bR dhdhdn

I certify that on __ March 8, 2017 the foregoing document was served on all parties or their
counsel of record through the CM/ECF system if they are registered users or, if they are not, by
serving a true and correct copy at the addresses listed below:

/s/ Gail M. Deady March 8, 2017
(signature) (datc)




