IN THE UNITED STATES DISTRICT COURT NOV | 3 2003 i ,(
FOR THE EASTERN DISTRICT OF VIRGINIA _ _QIEJ
Richmond Division CLERK, US. DISTRICT COURT. (!
t RICHMOND, VA C[}"

CYNTHIA SIMPSON, )
| )
Plaintiff, ) ‘ ‘
) Civil Action No. 3:02CV888
\2 )
)
CHESTERFIELD COUNTY BOARD )
'OF SUPERVISORS, )
)
Defendant, )
ORDER

This matter is before the court by consent of the parties (28 U.S.C. § 636(c)(1)) on cross
motions for summary judgment. For the reasons stated in the.accompanying Memorandum
Opinion, 1t is hereby ORDERED that:

(1)  the Plaintiff’s Motion for Summary Judgment is GRANTED as to Count One of

the Complaint (Establishment Clause); |

(2) Plaintiff’s Motion for Sﬁmmary Judgment is DENIED as to Counts Two, Three

and Four;

(3) the Defendant’s Motion for Summary J udgrnent is DENIED as to Count One;

(4) Defendant’s Motion for Summary J udgmént 15 GRANTED as to all remaining

counts; |

(5}  the Defendant Chesterfield County Board of Supervisors’ challenged policy that‘

provides for the giving of invocations at its public sessions whereby only
representatives of religions that are based on the Judeo-Christian tradition are

mvited to participate is declared unconstitutional in violation of the Establishment




(6)

(7)

(8)

(9)

Clause of the First Amendment of the United States Constitution;

the Defendant is permanently enjoined from enforcing its invocation policy to the
extent that it only invites or allows representatives of what it déﬂnes as the
American civil religion to offer invocations;

the Plaintiff shall file any request she may have for attorney’s fees and costs

pursuant to 28 U.S.C. § 1988 within thirty (30) days of this date, the Defendant to

respond, if it be so advised, within the time period prescribed by rule;

the Clerk 1s directed to keep this case open on this court’s docket until the issﬁe
concerning any attorney’s fees and costs to be awarded 1s resorlved; and

the Order enjoining the enforcement of the invocation policy to the extent
specified is hereby STAYED until further aﬁd final order of the court, the purpose
of the stay being to avoid multiple appeals conceming related issues that should

be resolved at the same time.

Let the Clerk forward a copy of this Order and the accompanying Memorandum Opinion

to all counsel of record.

It is so Ordered.

Do w0 Dstdd

United States Magistrate J ua‘ge

DaetNOY 1 3 2003
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CYNTHIA SIMPSON, )
| )
Plaintiff, )

) Civil Action No. 3:02CV888

v. ) -
)
CHESTERFIELD COUNTY BOARD )
OF SUPERVISORS, )
)
Defendant, )
- MEMORANDUM OPINION

This matter is before the court by consent of the parties (28 U.S.C. § 636(c)(1)) on cross
motions for summary judgment. Fed. R. Civ. P. 56. The Plaintiff asserts, in her individual
capacity, that the Chesterfield County Board of Supervisors’ (the Board) established policy that
restricts the giving of invocations at its public sessions to religious representatives of the Judeo-
Christian tradition constitutes an impermissible preférence for a certain set of beliefs over all
others, including her own, in violation of the Establishment Clause of the First A;rnendment.
(Compl.). Plaintiff also asserts that her rights t,o‘ the free and equal exercise and expression of
her religion havérbeen violated by the Board und:r ccﬂor of state law in violation of
constitutional and statutory provisic;ns. (Compl. 12; PL’s Mot. Summ. J .) (citing U.S. Const.,
amend. |, cl. 1; amend. XIV ;42 U.S.C. § 1983). The Bdard contends in defense, and in support‘
of its reciprocal demand for dispositive relief, that the subject policy does not promote any
particular religion; it does not constitute an unconstitutional entanglement of govemrnent and

religion; Plaintiff’s asserted First and Fourteenth Amendment rights to the full, free, and equal
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exercise and expression (free speech) of her professed religious beliefs have not been violated
because no public forum is involved in which such rights would be implicated; and no one,
including Plaint:ff, is discriminated against on the basis of reiigion 1n the promulgation and/or
application of the policy. (Def.’s Mot. Summ. J.). For the reasons set forth herein, each motion
for summary judgment is GRANTED 1n part and DENIED in part.
Standard of Review

Summary judgment is only to be granted when there is no genuine dispute as to any issue
of maternal fact when ali justifiable inferences are drawn in favor of the non-moving party and
the movant is entitled to judgment as a matter of law. Celotex Cdgg. v. Catrett, 477 U.S. 317,

322 (1986); Anderson v. Liberty Lobby. Inc., 477 U.S. 242, 255 (1986). However, unsupported

conclusory allegations by the non-moving party are not sufficient to create a genuine dispute of
material fact so as to withstand the granting of relief. Celotex Cogp., 477 U.S. at 327 (Whate, J.,
concurring). In essence, the court must decide if the evidence when viewed in the light most
favorable to the non-moving party “presents a sufficient disagreement to require subrission to
the [factfinder] or whether it .is so one-sided that one party must prevail as a matter of lav}.” :
Anderson, 477 U.S. at 251-252.
Undisputed Material Facts and Justifiable Inferences
The court deems the following to be the undisputed material facts and justifiable

inferences on which the resolution of the pending motions is properly based:'

'In addition to the parties’ statements of undisputed facts as set forth in their respective
memoranda as required by Local Rule, the court also accepts as true all factual allegations in the
Complaint not contested by the Defendant by affidavit or other evidentiary material. (Mem. '
Supp. of PL.’s Mot. Summ. J. (Pl.’s Mem.) at -5; Mem. Supp. of Def.’s Mot. Summ. J. (Def.’s
Mem.) at 21-22; see also Reyes v. City of Lynchburg, 300 F.3d 449, 460 (4* Cir. 2002)
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The Board is the governing legislative body of a state locality that acts under color
of state law. (Compl. 1 4).

The Board has maintained a policy since approximately 1984 whereby invocations
are given at each regularly-scheduled public meeting of the Board. (Compl. §7;
Def.’s Mem. 1§ 1, 4).

The stated policy provides that all invocations “must be non-sectarian with
elements of the American civil religion and must not be used to proselytize or
advance any one faith or belief or to disparage any other faith or belief.” (Def.’s
Mem. ex. A).

Only the identity of the congregations of monotheistic religions with an
established presence in the local community served by the Board are eligible to be
placed on a list from which the respective leader is invited on a “first-come first-
serve’ basis to offer an invocation. (Def.’s Mem., Blakley Aff. 47 32,34, exs. A-

. C).

The policy’s requirement that invocations contain elements of the American civil
religion has been consistently interpreted and applied by the Board to allow only
representatives of the Judeo-Christian tradition (Protestant, Catholic, and Jewish
religions) and, on one isolated occasion, the Islamic faith, to be invited to give
invocations. (Def.’s Mem. { 8).

There is no evidence that invocations have been utilized to proselytize or advance
any religion other than by reference to the name and being of the Judeo-Christian

divinity (God) and Jesus Christ in most of the invocations given. (P1.’s Mem. ex.
3 (Miller dep.) at 44-45; ex. 4 (Humphrey dep.) at 84; ex. 6).

There is no allegation or evidence that representatives of any polytheistic or other
non-monotheistic religion were invited to give invocations.

Although the Board’s meetings at which the invocations are offered are opened to
the public, no opportunity is provided during the invocation period for public
comment or discourse; rather, a separate opportunity is allowed later in the
Board’s agenda “for citizens to address the Board of Supervisors on matters

" involving the services, policies and affairs of the County.” (Def.’s Mem., Blakley
Aff. 7110). :

(Michael, J., dissenting) (“For summary judgment purposes, ‘[a]llegations in a complaint, which
are not contested by the moving party by affidavit or other evidentiary materials, are assumed
true’”) (quoting Elbe v. Yankton Indep. Sch. Dist. No. 1, 714 F.2d 848, 850 (8" Cir. 1983)).
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Plaintiff is a member and leader in the religion known as “Wicca” or “witcheraft”
that has an established membership base within the local community governed by
the Board. (PL.’s Mem. ex. 1, Y 2, 6-7).

The Wicca religion includes a broad array of religious beliefs, practices, and
traditions of a polytheistic and pantheistic nature that focus on the change of
seasons and other natural phenomena. (Id. at 4 2).

The Wicca religion is not monotheistic at least in the same consistent sense as are
the faiths of the Judeo-Christian tradition. (Id. at 7 4).

Plaintiff was prepared to present a non-sectarian invocation gspousing basic
values consistent with general themes about “life, death, and creation, and about
how to live a good and ethical life.” (Compl. §19; P1.’s Mem. ex. 1 (Simpson
Decl.) 9§ 15; ex. 8d).

The Board denied Plaintiff’s repeated requests to provide a non-sectarian
invocation for the following stated reason: “Chesterfield’s non-sectarian
invocations are traditionally made to a divinity that is consistent with the Judeo-
Christian tradition. Based upon our review of Wicca, it is neo-pagan and invokes
polytheistic, pre-Christian deities. Accordingly, we cannot honor your request to
be included on the list of religious leaders that are invited to provide invocations
at the meetings of the Board of Supervisors.” (Compl. §11).

Plaintiff specifically requested the Board to change its policy so as to allow her to
participate in offering invocations, but the Board declined to do so and
specifically reaffirmed the existing policy in response to Plaintiff’s requests.
(PL’s Mem. ex. B, attached exs. C, D, E, F, and G).

There are recognized religions in America other than Wicca that are not
considered to be “monotheistic” or of the “Judeo-Christian” tradition, including,
for example, Afro-Caribbean religions (e.g., Santeria, Vodou, and
Rastafarianism), Buddhism, Hinduism, the various Native American traditions,
Bah’i, Jainism, Sikhism, Shinto, Taoism, and Zoroastrianism. {(PL.’s Mem. Y 28
(citing attached exhibits).

Analysis

Case or Controversy/Standing

As a preliminary issue, the Defendant challenges the Plaintiff’s ability to maintain the

action on the grounds that the Board’s policy is unassailable in that it constitutes nothing less
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than “a proper distinction based on the Amernican civil religion” as sanctioned by Supreme Court
precedent. (Def.’s Mem. at 10-11). The Defenda.nt also asserts that no “case or controversy” in
which Plaintiff has standing has been presented because Plaintiff has not suffered any personal
“injury” where she was never denied the right to practice her religion or to address the Board as
an individual, tax-paying citizen or representative of her religion during its public comment
segment. (Def’s Mem. at 1.2—14.).
It is well-settled that in First Amendment claims i which no direct economic harm or

injury is alleged, an individual establisﬁes standing in a case or controversy if it can be.

| demonstrated that the individual 1s “directly aff_ccted by the laws and practices against {which]
their complaints are directed.” Sch. Abington Sch. Dist. v. Schempp, 374 U.S. 203, 224 n.9
(1963). In this regard, Plaintiff's exclusion from the challenged process, that is, not being
eligible to give an invocation, is no less an actionable injury than that suffered by school children
and their parents who, in Schempp, challenged a state law that required the Bible to be read |

during each school session. Similarly, the plaintiffs in Saladin v. City of Milledgeville, 812 F.2d

687 (11" Cir. 1987) (quoting Schempp), were deemed to have standing to challenge the use of
the word “Christianity” on a city’s official seal that was placed on unsolicited correspondence
that they simply received in the mails. See also ACLU v. Rabun County Chamber of Commerqe,
Inc., 698 F.2d 1098, 1107-1108 (11® Cir. 1983) (plaintiffs had standing to challenge placement

of a cross in a public park that made them feel like second class citizens). Here, Defendant

*See also Smith v. County of Albemarle, 895 F.2d 953, 955 (4® Cir. 1990) (finding that
“recent authority” contradicted the Defendant’s assertion that the Plaintiffs, who were taxpayers
and county residents, had no standing to bring an Establishment Clause claim against the county
challenging the erection of a nativity scene on the front lawn of the county office building absent

personal economiic injury).
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argues, in part, that Plaintiff has not suffered any injury, constitutional or otherwise, because she

always had an opportunity to address whatever issues she wanted in the open portion of the
Board’s meeting. (Undisputed Facts and Justifiable Inferences (Findings) 4 8). However, it is
her preclusion and exclusion from the invocation segment that, in effect, altered her behavior in
the sense of foreclosing her affirmative desire to participate, a consequence of the challenged
policy no less actionable than that in the case law noted.‘ Accordingly, the Plaintiff has presented
a case or controversy of constitutional dimension for which she has standing to pursue, subject to
a determination that valid religious issues are implicated. |

Establishment Clause

The Establishment Clause of the First Amendment provides that “Congress shall make no
law respecting an establishment of religion, or prohibiting the free exercise thereof . ...” U.S.
Const., amend. I. The First Amendment 1s made applicable to the states by virtue of the due

process clause of Fourteenth Amendment. See Everson v. Bd. of Educ., 330 U.S. 1, 8 (1971)

(applying Establishment Clause to states). First Amendment violations are also actionablé .
against governmental entities by separate statutory authority where, as here, state “actors” are
alleged to have caused the constitutional violation. 42 U.S.C. § 1983. The basic issue. in this case
concerns what is commonly referred to as “legislative prayer,” that 18, prayer authorizéd by a
governing body that i.s typically intended to instil] a sense of purpose and solemnity over its
procee&ings and actions or for other comparable motivational objectives. Legislative prayer is

not unconstitutional, per se:

In light of the unambiguous and unbroken history of more than 200
years, there can be no doubt that the practice of opening legislative
sessions with prayer has become part of the fabric of our society.
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To invoke Divine guidance on a public body entrusted with making

the laws is not, in these circumstances, an “establishment” of

religion or a step toward establishment; it is simply a tolerable

acknowledgment of beliefs widely held among the people of this

country. As Justice Douglas observed, “{w]e are a religious people

whose institutions presuppose a Supreme Being.”
Marsh v. Chambers, 463 U.S. 783, 792 (1983) (quoting Zorach v. Clauson, 343 U.S. 306, 313
(1952)).°

However, there are limitations, including the caveat that a governmental policy or

practice providing for legislative prayer cannot be promulgated or maintained on the basis of
impermissible motive. The concept of “impermissible motive” in the context of legislative

prayer includes a prohibition against utilizing prayer to proselytize or advance any particular

religion by sanctioning a preference for a particular set of beliefs as well as a prohibition against

the disparagement of other faiths and beliefs. Marsh, 463 U.S. at 792-795. The purpose for such
a prohibition is, at a minimum, to preclude 2 governmental body from “establish{ing] a particular

religion as the sanctioned or official religion of the legislative body.” Snyder v. Murrav City

Corp., 159 F.3d 1227, 1234 (10* Cir. 1998).

The Plaintiff asserts that the basic issue of whether the Board’s policy is violative of the
Establishment Clause must be resolved by a strict scrutiny analysis where the question 1s simply

whether the policy dictates by its own terms a preference for any particular religion to the

*‘Legislative prayer” is to be distinguished from such other forms of prayer as “‘court
prayer’ and “school prayer” (at least on the primary and secondary school levels) that may be per
se unconstitutional. See, e.g., N. Carolina Civil Liberties Union Legal Found. v. Constaney, 947
F.2d 1145 (4" Cir. 1991}; Lee v. Weisman, 505 U.S. 577 (1992). -
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exclusion of others.® Larson v. Valente, 456 U. S. 228, 244, 246 (1982) (“The clearest command

of the Establishment Clause 1s that one religious denomination cannot be officially preferred over
another . . . when we are presented with a state law granting a &enominational preference, our
precedents demand that we treat the law as suspect and we apply strict scrutiny in adjudging its
constitutionality™); see also Hemandez v. Comm’r., 490 U.S. 680, 695 (1989) (“[W]hen it is
claimed that a &enominational preference exists, the initial inquiry ris whether the law facially
differentiates among religions”); Corp. of Presiding Bishop v. Amos, 483 U.S. 327, 339 (1987)
(“[L]aws discriminating among religions are subject to strict scrutiny’”) (emphasis in original);

Koenick v. Felton, 190 F.3d 259, 264 (“Strict scrutiny in the Establishment Clause context is to

be used to evaluate only those statutes that facially discriminate between religious denominations
or between religion and non-religion”) (citing Hemandez). Under a strict scrutiny analysis, if 2
statute or, as here, governmental policy is determined on its face to be unconstitutional, it can
only be salvaged by an affirmative showing that the challenged provision is tailored as narrowly

as possible to serve a compelling governmental interest. Larson, 456 U.S. at 247-248.

Initially, the Plaintiff urges that the Board’s policy fails a strict scrutiny analysis where it
mandates a broad, unjustifiable preference for a particular set of religious beliefs to the exclusion
of all others that thereby violates the constitutional mandate of the Establishment Clause that
pronibits the éntanglement of religion and government. Plaintiff additionally argues that even if

the policy survives a strict scrutiny analysis, it still violates the Establishment Clause under the

“There is no evidence (or assertion) that the policy has been utilized (“‘as applied”) in a
disparate fashion whereby, for example, religious representatives of other non-monotheistic
religions have been permitted to offer invocations. (Findings ¥ 7).
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